
HONOLULU POLICE DEPARTMENT 

POLICY 
SUPPORT OPERATIONS 

I August 6, 2018 Policy Number 5.091 

RELEASE OF PHOTOGRAPHS OF ARRESTED PERSONS 

POLICY 

I. In accordance with an Office of Information Practices (OIP)
ruling, photographs of arrested persons (mug photos) are
public records and therefore are available for public
access.

II. All requests for mug photos shall be referred to the
Records and Identification Division who is responsible for
making available/issuing mug photos to requestors.

PROCEDURE 

I. DEFINITION

Section 846-1, Hawaii Revised Statutes, defines 
"nonconviction data" as "arrest information without a 
disposition if an interval of one year has elapsed from the 
date of arrest and no active prosecution of the charge is 
pending; or information disclosing that the police have 
elected not to refer a matter to a prosecutor, or that a 
prosecutor has elected not to commence criminal 
proceedings, or that proceedings have been indefinitely 
postponed, as well as all acquittals and all dismissals." 

II. RULES GOVERNING THE RELEASE OF MUG PHOTOS

A. Generally, mug photos may be released as follows:

1. A mug photo may be released for a period of one
year from the date of arrest as long as the
arrest does not have a disposition as set out in
the definition of "nonconviction data" and there
is no expungement order in place.

Reviewed for Public Release



August 6, 2018 

2 . 

Policy Number 5.09 
Page 2 

After one year from the date of arrest, the mug 
photo for that arrest may be released if the 
subject was convicted in court for that offense 
or the case is actively under prosecution. 

B. Other circumstances may require case-by-case decisions
for release/nonrelease; some situations may require
review and decision by the OIP. See OIP opinion
letters No. 03-09 (Attachment 1) and No. 94-12
(Attachment 2) for further information.

III. PROCEDURES

A. All requests for mug photos should be made by
submitting the Request for Mug Photographs,
HPD-434 form, to the Records and Identification
Division. Forms are available from the Records and
Identification Division and on the intranet under "HPD
FORMS."

B. Prior to fulfilling the mug photo request, the Records
and Identification Division shall make the preliminary
verification of the identification of the subject of
the photograph.

C. Investigators who wish to delay the release of a mug
photo (see section II B above) must contact the
Records and Identification Division as soon as
possible to request and explain the delay. Whenever
possible, they should also state the anticipated date
that the photograph may be released.
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D. Commanders of investigative elements may release mug
photos to facilitate the search for persons sought in
connection with crimes (e.g., escapes from
correctional facilities). The release of mug photos
shall be in accordance with section II above.

Attachments 
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June 26, 2003 

The Honorable Lee D. Donohue 
Chief of Police 
City and County of Honolulu 
801 South Bcretania Street 
Honolulu, Hawaii 96813 

Re: Ancillary Issues Not Addressed by OIP Ophlion Letter 
No. 94-12 on Police Dt>paitmcnt Mug Shots 

Deru· Chief Donohue: 

1.£.SI.IE 11. t.o-.:r,o 
(j,f:'{F;("ii-, 

This lette1· is in reply to former Chiefl\.-lichael Nakamura's letter to thP. 
Office of Infomrntion Practices ("OIP") of July 12, 1994 and your lC'tter of 
May 5, 1999, requesting clarification of the above-referenced opinion letter. 

ISSUES PRESENTED 

I. Whether police depart men ts are authorized, by lhe Uniform
Information Practices Act (Modified), chapter 92F, Hawaii Revised Statutes 
("lJIPA"), to withhold access to mug shots 1 when an arrest 1·ecord which 
includes the mug shol.s is expunged or where there is a po5sibihty that an 
arrest record may be expunged undel' section 831-3.2, Hawaii Revised 
Statutes. 

The li:rm -mul! .,;h.,1" is Jefinot! H" 11 ph,11ni;r11ph af II pllrson's fuco tukon after tho 
person hns h,•Qn nrrosr� J un,I hocked Ulack',.; L:;w D1 uonary 1035 (i'" ed. t9�j) 

OIP Op. Ltr. Ko. 03-09 
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II. Whether chapter 846, Hawaii Revised Statutes, which covel's
disclosure of criminaJ history record information and nonconviction data, 
authorizes police departments to withhold access to mug shots. 

Ill. \\tlrnther police department::. are authorized, under the UIPA, to 
withhold access to identifying numbers and anest dates contairnid on mug 
shots. 

IV. Whether police departmenls may temporanly w'ilhhold access to
a mug shot of au arrested person due to concerns that release could place an 
individual in personal dange1· or reveal palis of confidential investigations, 
or when such photographs are expected to be used as part of a photo or other 
pretlial identification procedm·e. 

BRI�F ANSWERS 

I. Yes. When an individual obtains an expungement order,
photographs retained by county police departments in connecllon with the 
pa1·ticular arrest for which the expungement order was granted must remain 
confidential, except for the limited exceptions for law enforcement purposes 
contained in sectiou 831-3.2(d), Hawaii Revised Statutes. 

However, the possibility that an expungement order may be obtained 
is insufficient to auth01ize non-disclosurC' of mug shots, and withholding 
access on the basis that an anest may lalt:!r be expunged is not authorized 
under the UIPA. 

II. Tu certain circumstances. Chapter 846, Hawaii Revised
Statutes, does not restrict the disclosure of an individual's mug shot 
connected with an arrest without a recorded disposition which took place less 
than one year from disclosure. 

After one yca1· from the date of a person's an·est, the mug shot is 
protected from di�closure unless: (l) an active prosecution of the chaxge is 
pending, or (2) the anest resuJt_c; in a conv1ctiun. 

III. No. The UIPA does not autholize withholding of access to
identifying numbers and anest dates contained on mug shots. 

Of P Op. Ltr. No. 03-09 
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IV. No. As the fact of an al'rest is public recol'd, disclosure of a mug
shot is not reasonably likely to place an individual in physical danger. The 
public nature of an arrest l'ecord also makes it unlikely that disclosure of a 
mug shot would reveal parts of confidential investigations. Even where mug 
shots have been widely disseminated in the media, subsequent pret1'ial 
idcntificat.ion8 are admissible into evidence. 

f'ACTS 

In the OIP Opinion Letter Number 94-12, the OIP opined that a 
Hawaii County Police Department mug shot must be made available fm· 
public inspection and copying under the UIPA. In that case, a criminal 
conviction resulted from the arrest for which the mug shot was taken. The 
OIP concJudecl that: disclosure of thC' mug shot would not constitute "a clearly 
unwal'l'anted invasion of personal p1·ivacy" and, the1·efore, section �)2F-13(1), 
Hawaii Revised Statutes, did not supply a basis to withhold the mug shot in 
the circumstances of that case. 

The Honolulu Police Department ("HPD") thereafter requested that 
the OIP address the ancillary issues noted above. 

DISCUSSION 

I. EFFECT OF HAWAII'S IL'XPUNGKMENT STATUTE ON THE
DISCLOSURE OF POLICE DEPAR1'MENT MUG SHOTS

Section 83 l-3.2(a), Hawaii Revised Statutes, 1·equire� the Attorney
General or an authorized representative to issue an expungement order 
annulling, canceling, or rescinding an arrest record2 upon written application 
by the pe1·son arrested for or charged with, but not convicted of, a crime 
('Expungement Applicant"), except in certain circumstances listed therein. 
The expungement applicant is then issued an expungement certificate 
"stating that the 01·cler has been issued and that its effect is to annul the 
record of a specific anest." Haw. Rev. Stat .. § 831-3.2(e) (1998). The outcome 
of an expun gement certificate is spelled out in the statute: 

2 "Arr1•st rt!cord' 1,i d .. fint-cl ns ·.my c:astmg photogrnph1c nncl iingorprrnt c.irds 
rclanng co thu nrr1,i!I." llnw Rev Stal § 831-3 2(1)1:!) nm,.-1) 

OIP Op. Ltr. No. 03-09 
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Upon the issuance of the expungement certificate, the person 
applying for the order shall be treated as not having been 
arrested in all respects not otherwise pro\·ided for in this 
section. 

Haw. Rev. Stat.§ 831-:�.2(b) (1993) (emphasis added). 

\.Yhen an t>xpungement order is issued, all arrest records mafotained 
by the county police departmenLc; a1·c! fol'\vai·cled to the Attorney General for 
placement in a confidential file. Haw. Rev. Stat.§ 83 l-3.2(c) (1993). Access 
is thereaftc1· gi·anted only in limited c.frcumstauces to courts and law 
enforcement personnel, and requests for access to those records by others are 
treated as though the Expungement Applicant has no arrest record. � 
Haw. Rev. Stat. § 831-3.2(d) (1993). 

'fhe 1�>.-pungemcnt Applicant can also request retum of all 
photographs and fingerprints taken in connection with that person's arrest, 
and the Attorney General, within 120 days thereafter, is required to deliver 
or cause to be delivered all fingerprints or photographs of the person "unless 
the person has a record of conviction or is a fugitive from justice, in which 
case the photog1.'aphs or fingerprints may be 1·etained by the agencies holding 
such records." Haw. Rev. Stat.§ 83 l-3.2(a) (1993). 

The Hawaii Criminal Justice Data Center ("HCJDC") is the State's 
central repository of criminal history record information and is a division of 
the Department of the Attorney General? To detm·mine the HCJDC's 
practice, the OIP contacted the Dfrector of the HCJDC. Liane Moriyama, who 
informed the OTP that (1) records of expunged arrests are placed within 
confidential files located in a secui·ed location at the HCJDC; and (2) if a 
person who obtains an expuugement ol'cler has a record of conviction, the 
photogi-aphs and fingerprints associated with the ex--punged an-est are 
retained by county police departments and arp not returned to the person 

Thi, I !CJ DC is 'ro;,1ionsib)e r.,r I hi, rullcction, 51.orago, dissu111i11111.ion, nnil 1<n.1lysis of 
nl.J portmont crumnnl JUt:1 ""' ,fat.u from oil crrmrnnl jusl ice ugr,ni:rus, including, t-hc coUcction, storogu, 
imd il1sse111111111.ron or c:rtmmnl history r&cord mfornrnL1011 l,y rr1minal jusi,icr, ni::oncina in such 11 
munner 11to 10 holom·o I ho right or the public anti pn•11:1 to Le mformod, the right of pnv,11:y or

rnch-.,dunl c1llzi!ns nn.J Lh1- nPr&s!i1ly for hm enforcement ngencws to ut.i111., t.1111 1.,ml11 111:udod to 
pro\'&nt rrun"s 11nd d1•!1•c1 cr1mmals m support oft.hEt r111ht oft he public to bo frol• from c1,m1, nnd r.h .. 
feur of crime ' I In\\ R< \ Stut § 8-16-2 5h1j (Supp 2002) 

OTP Op. Ltr. �o. 03-09 
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whose an·est is expunged, as permitted by section 831-3.2(a), Hawaii Revised 
Statutes. Th is practice was also confirmed with Major Carl Godsey of the 
HPD Records ancl Identification Division. 

The question addressed here is whether those records permitted to be 
retained by the police departments must be made publicly available. 'fhe 
OIP has previously determined that mug shots maintained by the Hawaii 
County Police Department ai-e government records for the purposes of the 
UIPA. OTP Op. Ltr. No. 94-12 at 2 (June 28, 1994). 

A. Disclosure of a Mug Shot When an Expungement Order
Has Been Obtained Would Frustrate a Legitimate
Government Function

Under the UTPA, au agency is not required to disclose "lg]overnment 
records that, by their naturn, must be confidential in order for the 
government to avoid the frustration of a legitimate government function." 
Haw. Rev. Stat. § 92:r-'-13(3). (19H3) ("'Frustrc1tion Exception"). In this case, 
the statute sets out the legitimate government function that would be 
frustrated if the mug shot is disclosed to the public after an expungement 
order is issued: the expungeruent applicant must be treated in all respects as 
though the arrest never happened, and 1·csponses to requests for expunged 
arrest records are to be the same as if no l'E>cord existed, i.e., the records are 
not to be divulged. Haw. Rev. Stat. § 831-3.2 (1993). Moreover, section 
831-3.2(d), Hawaii Revised Statutes, t!xplicitly limits the parties to whom
records of an expunged arrest are permitted to be released and should be
consulted in connC'clion "';th all requests for disclosure of 1·ecords of an
e:x'})unged an-est. If mug shots taken in connection with such an arrest were
publicly available despite the issuance of an expungement orde1·," the
statute's requirement that an arrest he treated as if it had never occurred
would be nullified, and the statute's pu11,ose, i.e., the legitimate government
function, would be defeated.

Tho OIP rucui;n11.e,; I hut, under ,1ttcl.1nn 831-3 2(b), Huwnn Rcv1,md S! 11Lules, !.h .. 
i.riggermg mechn111sm 1s the 1ssuanco by thl! :\nornc•y ih,n>'rn] o( chi, i;xpung1,mont .:,'l"T1ficntL•.
Howc\·cr, g1v1111 thur. t.h1, uxpun1wment. i,1Jrufir.:11e muy be issuod subsequont co rl11! l!Xpuni;e1mm1.
ordi;r th(, •)IP balii'','l!S thut :.my public disclosuro or' an lll"l'Hst r ... cord nfr.er lhr, E1xp11ng<•mcnt ordtlr has
boon 1SSUEttl would dofnat r.hu Legudature's intent. 'I'he (HP, therefore, concludes tliot, for l 'fPA
purposes th<> dare uf t;h;, e:1.'j.lungl.'ment. order 1s lho dote, ofior which disdosuru should Im I\ 1th held

OIP Op. Ltr. No. 03-09 
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Accordingly, the OIP opines that. under section 92F-13(3), Hawaii 
Revised Statutes, police departments and the HCJDC should withhold from

public disclosu1·c those mug shots related to arrests for which expungement 
orders ha\'E> been issued by the Attorney Gcnernl. 

B. Disclos1.ue of .Mug Shot Where There is a Possibility that
au Expungement Order May Be Obtained

HPD personnel have also expri .. ssed concern as to disclosure of the mug 
shot of an arrested person wl1en there is a possibility that a person may later 
apply for and receive an e"-l)ungemcnt order. The OIP notes that the only 
UIPA exception that could preclude clisclosu1·e in such situations 1s the 
exception for the disclosure of governmrmt records which would constitute a 
clearly unwarranted invasion of personal privacy set forth at: sect.ion 
92F-13(1), Hawaii Revised Statutes.n 

Under the tnPA, records are not authorized to he wit.hhelcl from public 
inspection when the publjc interest in disclosure outweigh8 the privacy 
interest of the person about whom the l'Ccord pertains. Haw. Rev. Stai.§§ 
92F-13(1), 92F-1'1(a) (1993). The weight to be given to the public interest in 
disclosure is scl fo1·t.h in the UIPA's legislative history: 

If the privacy interest is not "significant," a scintilla of public 
interest m disclosure will preclude a finding of a cleal'ly 
unwanantcd invasion of personal privacy. 

S. Conf. Comm. Rep. No. 235, S.J. 689, 690 (1988). Here, the Legislature has
stated that there is no privacy interest in information necessary to prosecute
a violation or to continue an investigation. Haw. Rev. Stat. 92F-14(b)(2)
(Supp. 2002). Based on this statulol'y language, the OIP has opined that,
once an arrest occurs, the suspect 's privacy interest in the fact of the anest is
diminished or nonexistent. See OIP Op. Ltrs. No. 99-2 at 8 (Apr. 5, 1999);
No. 95-21 at JG-18 (Aug. 28, 1995); No. 92-19 at 6 (Oct. 7, 1992); No. 91-4 at
10 (.I\,far. 25, 1991). Mug shots are a record of an event, i.e., the artcst, thaL
carries no sib'llificnnt p1·ivacy int.erest. Given that there is no significant

In 1.l11s ,:use, t.hc- Frustration 1-:xct pllon 1;; n,,L upplic,,hli, u,; 11Lsf"nl on o:,:pungL nll'nt 
ord01·, t hun, i,; no fn,,.tr111.ion of tlw lug1t11nnto gov,,rn1111rnL function of tl't'ntm� t.ho orro.st os JI hml 
nt!\'t!r oceurre<l 

OIP Op. Ltr. Ko 03-09 
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privacy interest. the public interest in disclosUl'e must prevail.!) The1·efore. 
the OIP finds that section 92F-13(l). Hawaii Revised Statutes. does not 
authorize the y,ithholding of access to mug shots due to the possibility that 
an expung«.>ment order may be obtained in the future. 

II. EFFECT OF' CHAPTER 846, HAWAII REVJSED S'fATUTES, ON
THE DISCLOSURE OF MUG SHOTS

When government records are protected from disclosure by a specific
federal or State law, agencies ru·c not required to make those records 
available for public inspection and copying. Haw. Rev. Stat. 92F- l.3(4) 
(1993). '!'he HPD has requested that the OJP advise whether mug shots may 
be withheld from disclosure pursuant to chapter 846, Hawaii Revised 
Statutes, which establishes the HCJDC and governs the disdosure of 
criminal history record information and nonconviction data. 

Chapter 846, Hawaii Revised Statutes, linrits the dissemination of

··nonconvictiou data" to criminal justice agencies aucl other enumerated
individuals and agcmcies. Haw. Rev. Stat. § 846-9 (Supp. 2002). The staiute
defines "nouconviction data" as:

arre 't information without a disposition if an interval of onP 
yea1· has pJapsed from the date of arrest and no active 
prosecution of the chru:ge is pcudb1g; 01· information disclosing 
that the police have elected not, to refer a matter to a prosecutor, 
or that a prosecutor has elected not to commence criminal 
proceedings. or that proceedings have been indefinitely 
postponed, as well as all acquittals and all dismissals. 

Haw. Rev. Stat.§ 846-1 (1993). 

Thus. applying the definition of nonconviction data to the disclosure of 
mug shots, chapter 846, Hawaii Revised Statutes. authorizes police 
departments to withhold access to information, including mug shots, 

•l Although an arrPslm• 11111�· upph fur un 11xp11ni;Pmt>nt ordor tho p,is,:,th1ht) th111 11n 
cxpungomcnt ordl'r nwy ht tssuml is 111,-uflku•nt l<• :1uthorizi:- the wtthhohhng of ucc,•ss run mug shot 
lt is thl• 1s:su.111c(, of th,• ,-xpung .. m,mt or,lt r th:11 supplws the basis for thu uutl:ont\' to" rtbhold 
:,ccess 1.11 r, tur<l;; uf Rn expunged nrrc,st 

OIP Op. Ltr. No. 03-09 
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concerning arrests mo1·e than one year old where "no actiYc prosecution of the 
chru·ge is pendmg." Haw. Rev. Stat.§ 846-1 (1993). Also autho1ized to be 
withheld is information, including mug shots, concerning arrests wher<' (1) 
the police department ha decided to not refer the matter to a prosecutor, (2) 
the prosecutor has decided to not file a criminal 1n·occeding, (3) a p1·oceeding 
has been indefinitely postponed, (4) the person charged has been acquitted. 
or (5) the charge has been dismissed. ill 

"Noncunviction data" does not include an arrestld<l person's mug shot if 
t.hc anest is less than one year old or if active prosecution of tl1e charge
remains pending.

Undt!l' the provisions of section 846-9, Hawaii Revised Statutes, there 
is no limitation on dissemination of conviction data. Thus, an arrest which 
has resulted in a conviction is considered a public record.7 The OIP therefore 
concludes, as mug shots ai·e taken at the time of ancst,11 mug shots taken in 
connection with an arrest where a conviction results are public 1·ecurds. 

Based on chapter 846, Hawaii Revised Statutes, the OIP concludes 
that its provisions affect only the release of nonconviction data, as defined in 
saction 846-1, Hawaii Revised Statutes, and do not preclude tho release of 
mug shots of persons arrested less than one year prior or against whom 
active prosecution of a charge remains pending. Nonetheless, juvenile 
records can only be disclosed as aut.hurized by section 846-12, Hawaii 
Revised Statutes. 

Thus, where a department receives a request fur an individual's mug 
shot within one year of the person's date of arrest, it may release the mug 
shot so long as the arrest does not have a chspos1t1011 as set out m the 
definition of "noncon\"iclion data" and so long as there is no expungement 
order in place. However, if more than one year has elapsed since the person's 

hrtp./Jw"" .sr.,,r .. hi u;./i1,:1cdcr::nh1,:1on h• m n<'ccsscd Junu 5 !.W03 

� Yuu hu,·e odv1�cd th,• OIP inn kttur diuod l\lny 5 I\Y..o!l thnt mug shu1� ,,.,. 1ukc·n 
ut tht! tum• of I hi, >1rr1•st 

OlP Op. Lrr. No. 03-09 
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arrest, the department may not release the mug shot unless the case is 
actively under prosecution or there has been a conviction.9 

III. STATE IDENTIFICATION NUMBERS AND ARREST DATES ON

MUGSHOTS

A. State Identification Numbers

The HPD has also asked that the OTP adyjse whether the State 
Identification Number ("SID") assigned to the person depicted in the mug 
shot and uoted on the mug shot may be withheld from disclosuxe, 1·equesting 
the OIP's opinion concerning the effect of chapter 846, Hawaii Revised 
Statutes, on public disclosu1·e of Sills. 

The HCJDC advised the OIP that, when a person is an:ested for the 
first time, a SID is assigned to thal person and is contajned on their booking 
photographs or mug shots. The HCJDC explained: 

The ... system uses the SID number as a unique identifier for 
each and every offender Lhat is arrested, fi.nge1·printed and 
processed through the Cl'iminal justice system. An offender 
should have only one SID number regardless of the number of 
times an oCfender is arrested. 

The OIP l>elieves, ifit. wen'! possible for a membe1· of the public to use a 
SID to access nonconviction data, the HCJDC's legitimate government 
function may be frustrated because it would prevent it from maintaining the 
confidentiality of noncouviction data, as required by chapter 846, Hawaii 
Revised Statutes. Therefore, the OIP requested that the HCJDC advise it 
whether public access to the Sills wouldjeopru:dize the security of the 
HCJDC's criminal history 1·ecorcl database or permit unauthorized users to 
obtain access to name indexed criminal history record information. The 
HCJDC advised that public access to SJDs contained on police department 
mug shots would only jeopardize the security of the HCJDC's database if a 

9 AdditionaUy dissomin:,tion of d11ti1 con<·ernini; ca,:cs in which I h" dt1f1mcl:rnt WHS 

:;rqu1ne<l, or ch11r1;t1,; :ire ,l1sm1ssml. by ru,isun of phy;;i,,al or ment Ml disei:i,11,, di,mnlur or dufoct. undur 
ch,,pter 704 is not l.imit!'d by �h.nptor 8-1/i. Hsw. Rn\'. St:tt.. § H·IG-9 (Supp. :!002). Howi>�·er. ,hsr(c,surt1 
of JUvoni.ln n,cords is governud Ly r.lw o;,..l)rcss provisio11s of section 846-12, Howuu Rev1i<od !::itot.ulr�. 

OIP Op. Ltr. No. 03-09 
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person with knowledge of a SID has access to a terminal connected to the 
database and has a code to log on t:o the system. The HCJDC also advised 
that the public access terminal does not allow such use based on a SID. The 
OIP therefore concludes that the public disclosure of this number in and of 
itse]f ·will not jeopardize the secu1'ity of the HCJDC's rncord-keeping system. 
Rathe1·, any threat to security would only be present where an unauthorized 
use1· has obtained both access to a valid code to log on to the system and has 
access to a terminal connected to the database. Based upon the HCJDC's 
stat.ements, the OIP finds such a scenal'io where a member of the public is 
able to access the database to be extremely 1·emote and highly speculative. 
Therefore it is the OIP's opinion that SIDs are not exempt from public 
disclosure by the Frustration Exemption. 

B. Arrest Dates

The HCJDC asked that the OIP addi·ess the issue of whether the 
arrest dates contained on mug shots may be withhe]d from disclosure. The 
HCJDC states that disclosure of arrest dates may pern1it a charge-by-charge 
compaiison with com,ictfon information publicly disclosable pursuant to 
chapter 84-6, Hawaii Revised Statutes, which may in1part nonconviction 
data. 10 Conceivably, compilation of this information involves privacy 
concerns. The OIP notes that, since police blotters are maintained 
chrono]ogically, arrest dates ru·e already available to the public. 'I'he OIP 
Opinion Letter Number 91-4 discusses the privacy interest in police blotter 
information and notes that "authorities are nearly unanimous in concluding 
that individuals do not have a significant, or constitutional privacy interest, 
in police blotte1· information. Under both the American and the English 

t:1 Gbsph•r 846, Hnwoi1 Rcv1.sed Stntutt1s. doos not limit pubhc 111:cuss lo d11111s of 
arrest. os that rnformnt1on 1s conrnmeu 111 • 

lnJr1grn11l r1wor,ls o( (:nlr) such 11s poUc(I blotters maintained bJ cnmmnl justice 
ugcmrws, complied chronolog1colly and ruqum,d by low or lung-sl 11ncilng i:ui.tom Io 
be, mode public 1f suc:h recurds oro urgnnizecl on II chl'l)nolog1rul lmsis[.J 

Haw Re\" Stnt 84G-8(:C:) (199a) ArrPt<t rE-ror,lij mnintt110PJ hy pc,hco dapnrtmc•nts occordmg to chit(• 
,md um11 c,f Hrn,st, h11vH trndttion:illy bal'n publicly Gc.:oss1b)c. Sn• OIP Op Ltr �o 91-4 (Mttr �5. 
1991/. 1'hl'sl' rtecord,:; are rc,forrt•d re ll3 •pohcc· blotters• hi. 
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judicial system, secret al'l'ests ai·e unlawful, indeed repugnant." (quoting 
Newspapers. Inc. v. Breir, 279 N.W.2d l 79, 189 (Wis. 1979)). OIP. Op. Ltr. 
No. 91-4 at 8 (Mar. 25, 1991). 

The OIP believes that, since there is no significant privacy interest in 
information concerning the fact of an arrest. and t.he information rngarding 
the arrest. data is available to the public via other sources, there is no 
significant privacy interest inanest dates. Therefore, the UIPA's balancing 
test requires that the public interest in disclosUl'e prnvail; hence, redaction of 
arrest dates on mug shots is not authorized unde1· the UIPA. So long as the 
police departments clo not disclose the mug shot of an individual in a manner 
inconsistent to that described herein, the fact that an individual may uncover 
noncouviction data by making data comparison is not a sufficient cause to 
withhold the date of the arrest from the public. 

IV. MUG SHOTS AND THE FRUS'l'RATION EXCEPTION

A. Temporarily Withholding Mug Shots Because of
Concerns that Release Could Place an Individual in
Personal Danger

The HPD has requested that the OIP advise it as to whether the 
Frustration Exception would authorize the withholding of access to mug 
shots when the HPD is concerned thai release could place an individual in 
personal danger. 

The federal Freedom of Information Act, 5 U.S.C. § 552(b)("FOL.!\') 
(2002), contains a provision which provides guidance. Under the federal 
FOIA, a document compiled for law enforcement purposes can be withheld 
from disclosure "only to the extent that the production of such law 
enforcement records or information ... could reasonably be expected to 
endanger the life or physical safety of an individual." 5 U.S.C. § 552(b)(7)(F) 
(2002). The OIP's research based on this exemption did not locate any 
federal court decisions exempting a1Test records. The fact that com·ts have 
not exempted arrest records under the FOlA leads t.he OIP to believe thai. the 
exemption cannot be categorically invoked to apply to the disclosure of mug 
shots. 
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As stated above, the OIP has previously held, in the OIP Opinion 
Lette1· Number 91-4, that public disclosure of police blotte1· information (the 
official record of an arrest, which typically includes a description of the arrest 
and the arrestee) would not cause the fi:ustration of a legitimate government 
function and must be made available for inspection and copying upon 
request. In the OIP Opinion Letter Number 91-4, the HPD did not raise, and 
the OIP did not address. a concern that release of the police blotter 
information would jeopardize the safety of the arrestee. Given that the fact 
of au arrest is already public record, the OIP believes that the disclosure of a 
pbotogi-aph of an arrestee will not result in placing an individual in physical 
danger. Therefore, generally, the remote and unsubstantiated possibility 
that a person's safety will be jeopardized by the release of the person's mug 
shot is insufficient to justify withholding the mug shot from public disclosure. 

Nonetheless, the OIP believes that there may conceivably be a 
situation when a police department would have compelling information 
indicating that disclosure of a mug shot would reasonably be expected to 
endanger the life or physical safety of an inclividual. Under these 
circumstances, withholding disclosm·e of the mug shots may be justified. The 
OIP believes that, based upon the information provided by the HPD, such a 
situation will arise very infrequently and the OIP therefore recommends 
police departments address those situations only on a case-by-case basis after 
consultation with counsel or the OIP. 

B. Tem1>01·arily Withholding of Mug Shots Because Release
Would Reveal Parts of Confidential Investigations or Be
Used in Photographic Lineups to Protect the
Admissibility of Pretrial Identification Procedures

The HPD also maintains that. there may be :instances when disclosure 
of tl1e mug shots would reveal parts of confidential investigations and cause 
the frustration of a legitimate government function. The OTP has previously 
held that ongoing investigation material is exempt from public disclosure, so 
long as the agency withholding access provides specific facts that establish 
(1) that a related criminal case is under investigation or is being prosecuted
in the courts, and (2) that disclosure of the info1·mation would in some
particu.lai· way disrupt or hanu that investigation or prosecution. � OIP
Op. Ltr. No. 95-21 at 10-12 (Aug. 28, 1995). However, the fact of an arrest
does not constitute such exempt information, as an anest is a public event.
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See United States Dep't of Justice v. Reporters Committee for Freedom of the 
Press, 489 U.S. 749, 109 S. Ct. 1468, 103 L. Ed. 2d 774 (1989). And, as mug 
shots are taken at the time of the arrest, disclosure of the mug shot itself 
should not reveal any part of a confidential investigation. Therefore, based 
upon the information provided by the HPD, the OIP finds that the UIPA's 
Frustration Exception does not authorize police departments to withhold 
access to mug shots on the basis that disclosure would reveal information 
about a confidential investigation. 

The HPD has advised that police departments frequently use an 
arrested person's mug shot in connection with a photogl'aphic or other 
pretrial identification pl'ocedure. Witnesses to a crime or victims of a crime 
are asked to identify the perpetrato1· of the crime based on a photographic 
lineup.' 1 The HPD has expressed a concern as to the possibility of a 
photographic lineup being ruled inadmissible where a mug shot has been 
made publicly available. This concern was not present in the facts involved 
in the OIP Opinion Letter No. 94-12, as the mug shot involved in that case 
was connected \'v-ith an anest that had already led to a conviction. The 
UIPA's legislative history indicates that nondisclosure of mug shots would be 
authorized as "[r]ecords or information compiled for law enforcement 
purposes" if disclosure would result in the frustration of a legitimate 
government function. See S. Stand. Comm. Rep. No. 2580, 14th Leg., 1988 
Reg. Sess., Haw. S.J. 1093, 1095 (1988). 

Again, looking to the federal FOIA for guidance, undel' the FOIA's 
Exemption 7(A), a federal Jaw enforcement ag·ency may withhold access to 
records or information compiled for law enforcement purposes but only to the 
extent that disclosu1·e of the reco1·d "could reasonably be e,qrncted to interfere 
with enforcement proceedings." 

If the prior publication of an arrested person's mug· shot could lead to 
the inachuissibility of the l'esults of a photographic or other lineup 

11 Tho t.,rm "lin,:;up" is defined as ·n polfre ident1!icut.1on p1�1<:�dUt'l; m \\ h11·h n cruntnal 
suspcc:t anti othor physit:ulJy similar 1wrsnns nre shown to Lht• victim or w1tn<'SS to d.-.termmc whorhcr 
the suspect c:i.n bu identified ns t.hc pcrp,3tr:1tor of rho crime." B!a,·k':; Law D1cuonnry�i•ll ,7•t· 1:d 
HH:l9) 

OIP Op. Lu·. No. 03-09 

Reviewed for Public Release



August 6, 2018 
Attachment 1 

The Honorable Lee D. Donohue 
June 26, 2003 
Page 14 

Policy Number 5.09 
Page 14 

identification, then t.he disclosure of the mug shot, before such time as the 
line up has been conducted, ''could reasonably be expected to interfere with 
enforcement proceedings." 

Pretrial photograpl1ic identifications are admissible in the State of 
Hawaii provided that the photographic display is not "so impermissibly 
suggestive as to give rise a very substantial likelihood of irrepai-able 
misidentification." State v. Naeole, G2 Haw. 563 570 (UJ80) (quoting State v. 
Malani, 59 Haw. 167, 170 (1978)). 

Although no Hawaii cou1t has considered whether the prior 
publication or public dissemination of a photograph of an arrested individual 
would result in a finding that a lineup is impermissibly suggestive, the 
United States Court of Appeals for the Seventh Cfrcuit has specifically 
considered this issue. 

ln United States v. Johnson, 859 F.2d 1289 (7th Cir. 1989), the 
defendant alleged that the prior public dissemination of his photograph on a 
Milwaukee television news brnadcast resulted in an impermissibly 
suggestive photogrnph lineup. The same photogrnph was also posted in 
another bank located ten miles from where the tellers who made a pretrial 
identification of the defendant worked. 

In rejecting t.he defendant's argument., the court. reasoned: 

Johnson a1·gues that it is somehow unconstitutional for 
tl1e police to use in an identification procedure a photogi-aph 
that they themselves had earlier distributed publicly. We 
disagree, and are not surprised that Johnson cites no authority 
fo1· this proposition. Me1·ely to create a risk that a ·witness may 
see a publicly distributed photo does not automatically create a 
substantial likelihood of subsequent i.1·l'eparable 
misidentification. 

Id. at 129G; � also United States v. Hunter, 982 F. Supp. 541, 545-46 (N. 
Dist. TI. 1997) ([P]hotograph of suspect publicly aired on television cannot 
establish suggestiveness. '·[R]eliability of witnesses' identifications was a 
matter appropriately left to the jury.'") 
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The OTP has no reason to believe that the Hawaii appellate courts 
would reach a conclusion any different from the Johnson court's opinion. 
Accordingly, given that prior publication of a photograph of an arrested 
subject would not lead to a finding that a subsequent photographic or lineup 
identification would be so impermissibly suggestive as to create a substantial 
likelihood of misidentification, such a disclosure could not reasonably be 
e:x-pected to inte1fere with enforcement pl'Oceedings. Thus, it is the OIP's 
opinion that a mug shot of an arrested subject may not be withheld unde1· the 
tJIPA's frustration of legitimate government function exception on the basis 
that the prior public disclosure of the mug shot may taint the admissibility of 
subsequent pretrial identification procedures. 

CONCLUSION 

The OIP concludes that photographs retained by county police 
clepai·tments associated with arrests that have been expunged pursuant to 
chapter 831, Hawaii Revised Statutes, are protected from public inspection 
and copying under section 92F-13(4), Hawaii Revised Statutes, as the 
purpose of an expungemen t order is to treat the anest as if it had never 
occurred. 

The OIP further concludes that chapter 846, Hawaii Revised Statutes, 
does not restrict the public dissemination of police department mug shots 
associated with arrests less than one year old that have no recorded 
disposition. In contrast, the OIP concludes that chapter 846, Hawaii Revised 
Statutes, would prohibit the dissemination of mug shots taken in connection 
with a1Tests that are over one yeru.· old unless an active prosecution of a
cha1·ge is pending, or unless the arrest leads to a conviction. 

Also, the OIP does not believe that the clisclosu1·e of the State 
Identification Number or the arrest date contained in each arrested person's 
mug shot would jeopardize the security of a record-keeping system. and, 
therefore, result in the frustration of a legitimate government function. 

Nor does the UIPA's Frustration Exception autho1·ize categorical 
denial of access to mug shots based on considerations that release would 
place an individual in physical danger, or reveal a part of a confidential 
investigation. And, as disclosure of an arrested person's mug shot before 
pretrial identification procedures have been performed would not lead to the
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inadmissibility of the result of the identification procedure, the disclosure of 
an arrested person's mug shot would not result in the frustration of the 
legitimate function oflaw enforcement. 

7!� 
Leslie H. Kondo 
Directo1· 

SRK: ankd 

Very truly yours, 

Susan R. Kern 
Staff Attorney 

cc: The Honorable Lawrence Mahuna, Chief of Police 
County of Hawaii 

The Honorable George Freitas, Jr .. Chief of Police 
County of Kauai 

The Honorable Thomas Phillips, Chief of Police 
County of Maui 

Ms. Liane Mori},ama, Administrator 
Hawaii Criminal J:ustice Data Center 

The Honorable Mark J. Bennett, Attorney Genernl 

Mr. 'l'imothy Liu, Legal Advisor 
Honolulu Police Department 
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This is to confirm the oral opinion provided to Major Cheryl 
Reis of the Hawaii County Police Department by the Office of 
Information Practices ("OIP") on June 27, 1994, concerning the 
public's right to inspect and copy booking photographs or "mug 
shots" of arrested individuals. 

Major Reis contacted the OIP for advice in responding to 
requests that the Hawaii county Police Department received from 
several mainland and Hawaii media organizations for a copy of the 
mug shot of Mr. Samuel Reeves, who was recently convicted of a 
criminal offense in the county of Hawaii. Mr. Reeves is 
apparently the father of actor Keanu Reeves. 

In our telephone conversation, the DIP informed Major Reis 
that mug shots maintained by the Hawaii County Police Department 
would not be protected from disclosure under any of the 
exceptions in section 92F-13, Hawaii Revised Statutes. 

ISSUE PRESENTED 

Whether, under the Uniform Information Practices Act 
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"), mug 
shots or booking photographs maintained by the county police 
departments must be made available for inspection and copying 
upon request. 
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Yes. Mug shots are government records for purposes of the 
UIPA. It is our opinion that only the UIPA's "clearly 
unwarranted invasion of personal privacy" exception would 
arguably permit the county police departments to withhold access 
to booking photographs or mug shots of individuals who have been 
arrested. 

Based upon the principles set forth in OIP Opinion Letter 
No. 91-4 (Mar. 25, 1991), and in U.S. Supreme Court and state 
court decisions concerning mug shots and arrest records, it is 
our opinion that the disclosure of a mug shot would not 
constitute a clearly unwarranted invasion of personal privacy 
under the UIPA, 

Accordingly, we find that the Hawaii County Police 
Department must make a copy of Mr. Samuel Reeves' mug shot 
available for public inspection and copying upon request. 

DISCUSSION 

The UIPA provides that "(e)xcept as provided in section 
92F-13, each agency upon request by any person shall make 
government records available for inspection and copying during 
regular business hours." Haw. Rev. Stat. § 92F-ll(b) (Supp. 
1992). Under the UIPA, the term "government record" means 
"information maintained by an agency in written, auditory, 
visual, electronic, or other physical form." Haw. Rev. stat.
§ 92F-3 (Supp. 1992) (emphases added). Mug shots kept by the
Hawaii County Police Department are government records for
purposes of the UIPA.

In the opinion of the OIP, only the UIPA's "clearly 
unwarranted invasion of personal privacy" exception, section 
92F-13(1), Hawaii Revised Statutes, would arguably permit the 
Department to withhold a copy of Mr, Reeves' mug shot. 

In OIP Opinion Letter No. 91-4 (Mar. 25, 1991), we concluded 
that the disclosure of chronologically compiled arrest or police 
blotters maintained by the county police departments would not 
constitute a clearly unwarranted invasion of personal privacy 
under the UIPA. This conclusion was based upon state court 
decisions holding that an arrest is a public, not a private event 
and that secret arrests are a "concept odious to a democratic 
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society." OIP op. Ltr. No. 91-4 at 9, quoting, Morrow v. 
District of Columbia, 417 F.2d 728, 741-42 (O.c. cir. 1969). 

Further research we have conducted reveals that the 
disclosure of an arrested person's mug shot would not constitute 
a clearly unwarranted invasion of personal privacy. For example, 
in Paul v. Davis, 424 U.S. 693 (1976), the U.S. Supreme Court 
held that a police department's circulation to merchants of a mug 
shot of a person thought to be an active shoplifter would not 
implicate any constitutionally protected right to privacy: 

Davis claims constitutional protection 
against the disclosure of the fact of his 
arrest on a shoplifting charge. His claim is 
based, not upon any challenge to the State's 
ability to restrict his freedom of action in 
a sphere contended to be "private" but 
instead on a claim that the State may not 
publicize a record of an official act such as 
an arrest. None of our substantive decisions 
hold this or anything like this, and we 
decline to enlarge them in this matter. 

Davis, 424 U.S. at 713. 

Similarly, in Detroit Free Press. Inc. v. Oakland county 
Sheriff, 418 N.W.2d 124 (Mich. ct. App. 1987), the court held 
that booking photographs of suspects charged with felonies 
awaiting trial were not protected from disclosure under an 
exception to the Michigan Freedom of Information Act for records 
of a personal nature, the disclosure of which would be a clearly 
unwarranted invasion of privacy. Noting that comment (c) to 
§ 6520 of the Restatement (Second) of Torts (1977) states that
publicity concerning arrests are matters of legitimate public
concern, the court stated:

We conclude that the disclosure sought 
by plaintiff in this case would violate 
neither common law nor constitutional 
principles of privacy and that, using the 
approach outlined in Justice Cavanagh's 
opinion in State Employees Ass'n, 
nondisclosure is not justified under [the 
Michigan Freedom of Information Act) . . . . 
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Based upon the principles set forth in OIP Opinion Letter 
No. 91-4 and the above-cited authorities, it is the opinion of 
the OIP that disclosure of Mr. Reeves• mug shot would not 
constitute a clearly unwarranted invasion of personal privacy 
under section 92F-13(1), Hawaii Revised Statutes. 

Additionally, because we do not believe that any of the 
other exceptions in section 92F-13, Hawaii Revised Statutes, 
would permit the Hawaii County Police Department to withhold 
access to this mug shot, we conclude that it must be made 
available for inspection and copying during regular business 
hours. 

Please contact me at 586-1404 if you or your staff should 
have any questions regarding the advice set forth above. 

APPROVED: 

;:?�;!. � f __ 
Kathleen A. Callag7Jn 
Director 

HRJ:sc 
c: Jeffreys. Portnoy, Esq. 

Very trul
�� 

H�o�'fJ
\cJIC'

'J 
Staff Attorney 

OIP Op. Ltr. No. 94-12

Reviewed for Public Release




